Claim No. CO/ £0% /

2012
IN THE HIGH COURT OF JUSTICE

QUEEN’S BENCH DIVISION
ADMINISTRATIVE COURT

In_the matter of a claim under Section 113 of the Planning and Compulsory Purchase Act
2004

BETWEEN:
COGENT LAND LLP

Claimant

ROCHFORD DISTRICT COUNCIL
Defendant

PARTICULARS OF CLAIM

Time Estimate — 2 days (including judgment).

[The use of bold or underlining is used for emphasis unless otherwise attributed.]

Section 1 — Introduction

1. This is an application to quash the adoption of parts of the housing chapter of the
Rochford Core Strategy (“RCS”) pursuant to Section 113 of the Planning and
Compulsory Purchase Act 2004 (“the 2004 Act”). The RCS was adopted by the
Defendant (“the Council”) on 13 December 2011. The adoption followed an Examination
in Public (“EIP”) into a draft version of the same document by a planning inspector ("the
Inspector”) appointed by the Secretary of State for Communities and Local Government

("the Secretary of State").

2. The Claimant owns the freehold interest of land to the south of Stambridge Road (“the

Claimant's site”) which is situated about 500 metres to the east of Rochford on land
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within what is known for these purposes as East Rochford. The Claimant's site was
acquired in February 2008 when the RCS was in the early stages of evolution and no
decisions had yet been taken (in the RCS) as to where new housing allocations should be
made save that new housing development should be focussed on the highest tier
settlements (see below). These highest tier settlements include Rochford where the

Claimant's site lies.

3. The Claimant’s site has an area of approximately 20 hectares with a developable area
having been identified by the Claimant of just less than 12 hectares. The Claimant's site

has historically been used for agriculture and is currently within the Green Belt.

4. The Defendant is the local planning authority for the administrative area in which the
Claimant’s site is located and is under a statutory duty (pursuant to the 2004 Act) to

produce a development plan for that arca. The RCS forms part of the development plan.

5. There is a current planning application for residential development relating to the
Claimant's site before the Council. It is yet to be determined. An earlier planning
application for residential development on the Claimant's site was refused by the

Council (see below),

6. The Claimant contends that the Council has acted unlawfully in relation to the

production of the RCS by:

6.1. Unlawfully pre-determining the areas which would be allocated for housing.

6.2.Purporting to undertake sustainability —appraisals/strategic environmental
assessment of such areas which fail to meet the necessary legal requirements for
such documents.

6.3.Purporting to undertake a further 'remedial' sustainability appraisal/strategic
environmental assessment which was done at a time and in a manner which also

failed to comply with the necessary legal requirements.
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6.4. Adopting the conclusions of the Inspector in relation to the soundness of the RCS
which clearly failed to have regard to a material consideration or were perverse in
the light of the facts.

6.5. Adopting the reasoning of the Inspector who failed to properly understand the
representations of the Claimant.

6.6. Adopting the conclusions of the Inspector who had failed to comply with the basic
requirements of natural justice.

6.7. Adopting the reasoning of the Inspector who failed to give adequate reasons as to

why the Council had not acted unlawfully.

In summary the Claimant submits that the Council has acted unlawfully within the

meaning of Section 113(3) of the 2004 Act by:

7.1.Ground 1 - failing to comply with the legal requirements for sustainability appraisal
("SA") and strategic environmental assessment ("SEA") of proposals in the RCS in
respect of the allocation of housing sites within the housing chapter by reference
both to European and domestic legislation; and

7.2.Ground 2 - adopting the failures, alternatively failing to remedy the errors and

omissions of the Inspector and/or the EIP process.

Section 2 — The Legal Framework

The validity of development plan documents can be challenged expressly by way of

Section 113 of the 2004 Act if the challenge falls within the requirements of the Section.

Section 113 provides where relevant:

“(1)This section applies to

(c) a development plan docunent.
(2) A relevant document must not be questioned in any legal proceedings except in so far as is

provided by the following provisions of this section.
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(3) A person aggrieved by a relevant document may make an application to the High Court
on the ground that:

(a) the document is not within the appropriate power;

(b) a procedural requirement has not been complied with
(4) But the application must be made not later than the end of the period of six weeks starting
with the relevant date.
(5) The High Court may make an interim order suspending the operation of the relevant
document-

(a) wholly or in part;

(b) generally or as it affects the property of the applicant.
(6) Subsection (7) applies if the High Court is satisfied-

(a) that a relevant document is to any extent outside the appropriate power;

(b) that the interests of the applicant have been substantially prejudiced by a failure to

comply with a procedural requirement.
(7) The High Court may-
(a) quash the relevant document;

(b) remit the relevant document to a person or body with a function relating to its

preparation, publication, adoption or approval.

(7A) If the High Court remits the relevant document under subsection (7)(b) it may give

directions as to the action to be taken in relation to the document.
(7B) Directions under subsection (7A) may in particular —

(a) require the relevant document to be treated (generally or for specified purposes) as

not having been approved or adopted;

(b) require specified steps in the process that has resulted in the approval or adoption
of the relevant document to be treated (generally or for specified purposes) as having

been taken or as not having been taken;
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(c) require action to be taken by a person or body with a function relating to the
preparation, publication, adoption or approval of the document (whether or not the

person or body to which the document is remitted);
(d) require action to be taken by one person.

(7C) The High Court’s powers under subsections (7) and (7A) are exercisable in relation to

the relevant document —
(a) wholly or in part;
(b) generally or as it affects the property of the applicant
(8) An interim order has effect until the proceedings are finally determined.
(9) The appropriate power is —
(c) Part 2 of this Act in the case of a development plan document or any revision to it;

(10) A procedural requirement is a requirement under the appropriate power or contained in
regulations or an order made under that power which relates to the adoption, publication or

approval of a relevant document.
(11) References to the relevant date must be construed as follows:

(c) for the purposes of the development plan document (or a revision to it) the date
when it is adopted by the Local Planning Authority or approved by the Secretary of

State (as the case may be).

10. A core strategy is a development plan document by virtue of regulation 7 of the Town
and Country Planning (Local Development) (England) Regulations 2004 (“the 2004

Regulations”).

11. A core strategy is defined in Regulation 6(1)(a) of the 2004 Regulations. Regulation 6(1)
deals with the contents of a core strategy and Regulation 6(2) sets out the matters that
are dealt with in other development plan documents such as area action plans and site

allocations documents.

1126207 23827650.15



12. Once adopted by the local planning authority a development plan document becomes
part of the statutory development plan with the consequence that Section 38(6) of the

2004 Act applies which states that:

“if regard is to be had to the development plan for the purposes of any determination to be
made under the planning acts the determination must be in accordance with the plan unless

material considerations indicate otherwise”

13. The Claimant, as an owner of land that has not been identified as suitable for housing in
the RCS, is an aggrieved person for the purposes of this challenge. This claim has been
made within the statutory time period of six weeks and the actions of the Council in the
view of the Claimant fall within the grounds of statutory challenge as set out in Section

113(3) of the 2004 Act.

14. The Court of Appeal in Blyth Valley BC v Persimmon Homes (North East) Ltd and others
[2009] JPL 335 have confirmed that, as with Sections 287-289 of the Town and Country
Planning Act 1990, Section 113 of the 2004 Act “in effect amounts to an assertion that the
adoption of the document in question was ultra vires and it brings into play the normal principles

of administrative law (per Keene LJ at para.8).

Section 3 — The Factual Background

15. The factual background is set out in 2 sections:
e, Summary of the key dates.

15.2, The factual background in detail.

Summary of the key dates

DATE EVENT

2005 Defendant commences preparation of the

Core Strategy

1126207 23827650.16



September 2006 Defendant publishes Core Strategy Issues

~and Options

September 2006 Defendant publishes Strategic
Environmental Assessment and
Sustainability Appraisal (as undertaken by
Essex County Council)

May 2007 Defendant  publishes  Core  Strategy
) Preferred Options 2
June 2007 Defendant publishes  Preferred  Options

Document Sustainability Appraisal and

Strategic Environmental Assessment

February 2008 Claimant purchases freehold interest in the
. Claimant's site
October 2008 Defendant publishes revised Core Strategy
B - | Preferred Options

November 2008 Defendant publishes Sustainability
Appraisal/Strategic Environmental
Assessment in respect of the Preferred
Options ]

17 December 2008 " Claimant  submits representations to  the

Defendant in respect of the Core Strategy

Preferred Options

4 September 2009 - Claimant submits a planning application to
the  Defendant for the  proposed
development of the Claimant's site (up to

S | 326 dwellings)
Seplember 2009 Defendant publishes Pre-Submission Core
' - Strategy
Seplember 2009 Defendant publishes Sustainability
Appraisal/Strategic Environmental

Assessment in respect of the Pre-Submission
Core Strategy

14 October 2004 Claimant submits representations to the
Defendant in respect of the Pre-Submission

S B Core Strategy
19 November 2009 Defendant refuses to grant planning

permission for the proposed development of

the Claimant's site

14 January 2010 Defendant submits Core Strategy for
Examination by the Secretary of State

—
5 February 2000 Statement of Common Ground, as between

the Claimant and the Defendant, in relation

to the Claimant's planning appeal
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3 March 2010

March 2010

13 April 2010

Claimant submils representations to the
Defendant in respect of the Submission
Draft Core Strategy and requests that the
Examination be suspended

I|1,5pu-:mr refuses oy .uuspvnd the
Examination [notificd to Claimant on 8 April
oop |
Addendum Stalement of Common Ground,
as between the Claimant and the Defendant,

i relation to the Claimant's planning appeal

1121 May 2010
17 June 2010

26 June 20010

19 July 2010

| Dralt Core Stralegy

Examination hearings into the Submission

Defendant publishes Core Stralegy Housing,
Locations - Audil Trail (including map)

Letter  from  Councillor Mason (ol the
Defendant) to the Inspector (unsoundness of
the Core Stralegy) N

Claimant requests the Inspector (o suspend
the Examination

22 July 2010

Secrelary ol State  dismisses  Claimant's

plunrﬁng_ugpm_ﬁ

7 September 2010

9 December 2010

December 2010

1 -2 February 2011

24 February 2011

Examination hearings into the Submission
Draft Core Strategy

Claimant  submits  first  request  for

information to the Defendant B

Secretary of Slale consents to judgment,
quashing his previous dismissal of  the

Claimanl's planning appeal

Examination hearings into the Submission
Draft Core Strategy )
Claimant  submits second request  for
information to the Defendant [this was
responded to on 24 March 2011]

2 March 2011

25 March 2011

Meeting between  Lthe Claimant and  the
Defendant
Judgment handed down in Forest Heath

7 April 2011

Claimant requests that the Examination be
suspended following the judgment in Forest
Heath

11 May 2011
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11 May 2011

| Draft Core Strategy

Assessment in respect of the Submission

Inspector agrees to delar);vpublication of her
report

June 2011

June 2011

30 June 2011

Claimant withdraws its planning appeal in

' respect of the Claimant's site

| Submission Draft Core Strategy

' Defendant publishes Addendum to its

Sustainability Appraisal /Strategic
Environmental Assessment in respect of the

Claimant  submits third request for
information to the Defendant [this was
responded to on 27 July 2011]

8 July 2011

27 July 2011

11 August 2011

Claimant submits representations to the
Defendant in respect of the Addendum to
the Sustainability Appraisal -
Defendant requests the Inspector to suspend
the Examination until December 2011

Inspector  refuses  to  suspend  the

13 December 2011

23 December 2011
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27 October 2011 Inspector submits her report in respect of
the soundness of the Submission Draft Core
Strategy to the Secretary of State
12 December 2011 Claimant repeats request that Defendant
- withdraws the Core Strategy
13 December 2011 Defendant resolves to adopt the Core

Strategy (incorporating changes
recommended by the Inspector)

Claimant ~ submits  revised  planning
application to the Defendant for the
proposed development of the Claimant's site
(up to 251 dwellings)




The factual background in detail

The evolution of the Housing Chapter of the RCS

16. The Council has been required by the provisions of the East of England Plan (being the
relevant Regional Strategy for its area ("RS")) to provide an additional 4600 additional
dwellings between 2001 and 2021 [RCS paragraph 1.25]. The Council is required to plan
for the delivery of housing for at least 15 years from the date of the adoption of the RCS.
In essence, based on the RS, the Council is required to provide 250 houses per annum to

20 2ills

17. The RCS is intended to set out the general locations for housing development and the

strategic approach to the delivery of housing,.

18. In taking the RCS forward there were two major issues in relation to housing for the
Council to deal with: (i) how to meet the requirement for 250 houses per year (i.e.
whether to release land from the Green Belt); and (ii) where the housing should be

located in terms of the settlements within its district.

19. In relation to the first issue the Council decided that in order to fully meet its housing
requirement land was required to be released from the Green Belt. In Policy H2 of the
emerging RCS certain arcas were identified for future release from the Green Belt. For
present purposes, the most relevant being the identification of the area of West
Rochford. It was to provide 450 dwellings by 2015 and a further 150 from 2015 to 2021.

This was to be achieved by the development of Green Belt land.

Draft Core Strategy Issues and Options 2006

20. In relation to the second issue, the Council decided to grade its settlements into tiers in

the Draft Core Strategy Issues and Options in 2006 ("the 2006 CS").
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21.

22

23,

The relevant settlement in this matter is Rochford which at all material times was
classified within the highest tier along with Hawkwell/Hockley and Rayleigh [i.e. a total
of 3 settlements within the district] as being the most suitable for the provision of further

housing capable of sustaining some expansion, infilling and redevelopment.

In the 2006 CS the option most likely to be adopted in terms of the distribution of
housing was identified as being one which allocated 90% of proposed housing units to
this top tier of settlements (including Rochford). No further detail beyond that in terms
of spatial allocation was set out. The 2006 CS provided no indication as to where within

Rochford such housing would be located.

Consequently, there was no SEA or SA of reasonable alternative sites in relation to, or in

support of, the 2006 CS.

The Core Strategy Preferred Options 2007

24.

295

The Core Strategy Preferred Options 2007 ("the 2007 CS") re-iterated that the intention
was that the three highest tier settlements would be the location for 90% of the new

housing required.

Importantly, for the first time an exact number of units was attributed to the
Rochford/Ashingdon settlement area and 1000 units were thus identified in preferred
option 5C. There was no further identification as to where within the settlement those
1000 units would be situated. There was some comment on the settlement's
characteristics and the possible constraints that existed:
“Rochford/Ashingdon has in theory reasonably Qood transport links to Southend and the
A127, but in practice the area is heavily congested with congestion on the Ashingdon Road
being amongst the worst in the district. To the west, Hall Road links directly to the Cherry
Orchard Way link road, but the railway bridge at the eastern end of Hall Road is a
severe constraint on traffic movements, There are environmental designations to the west

side of Ashington north of the railway line and Rochford Town Centre is a conservation area
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and its setting must be protected. There are some opportunities for expansion, though road

infrastructure will need to be carefully considered [our emphasis]” [paragraph 4.6.20]

26. 1t is of note that when mentioning constraints in the 2007 CS, there is no identification of

any specific concern with East Rochford.

27. In addition, there is no comparative assessment/analysis of any specific sites within

Rochford within the SEA and SA accompanying the 2007 CS.

Meeting between Claimant’s planning team and the Council

2.

29.

30.

31..

In July 2008 the Claimant’s appointed planning consultants met with the Council's Head
of Planning (amongst others) at which the Claimant's site was discussed. It was
indicated that the next version of its core strategy might more precisely identify the

general distribution of the district's housing allocation.

There was no mention of any constraint that might impact upon the ability of the
Claimant’s site to meet housing need or any identification of any concerns which might

be identified in the next version of the core strategy.

A further meeting was held with the Council's Head of Planning on 24 September 2008
when it was revealed that officers of the Council had submitted a report to the Council's
Local Development Framework sub-committee the previous day (23 September 2008)
and that the Claimant's site had not been identified as a preferred site for housing by
Members. The officer stated that the Claimant's site had not been so identified for

housing due to concerns about infrastructure and education.

No evidence of such concerns was provided. No analyses of these issues had been

contained in any SA, SEA or any other document.

The Core Strategy Revised Preferred Options
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32,

33

34.

85.

36.

B7:

38.

The Core Strategy Revised Preferred Options 2008 (as published in October 2008) ("the
2008 CS") continued to identify a need for Green Belt land to be released to meet future
housing requirements. It was now the expectation that in meeting the housing
requirement, 30% of new housing would be on previously developed land and 70% on

green field urban extensions [page 24].

Draft Policy H2 of the 2008 CS identified the land required to be allocated for the
provision of new housing and totalled the identification of 2500 new units and attributed

a number of units within this number to specific areas within the district.

For the first time the number of units was broken down into specific geographic areas.

October 2008 marks the point in time where the Council formally identified for the first

time a preference for West Rochford for the location of new housing in the core strategy.

In particular, draft Policy H2 identified that a total of 400 units were to be provided at
West Rochford: 300 by 2015 and 100 by 2021. In addition, draft Policy H3 of the 2008 CS
forecast an additional 150 units as being provided within West Rochford post 2021. As

such, the 2008 CS identified the West Rochford area for the provision of 550 dwellings.

Draft Policy H2 also specified alternative options to meet the housing need. There is no
indication within the 2008 CS as to how these sites were identified, assessed or

considered.

In relation to East Rochford (within which the Claimant’s site is located), the draft policy

stated:

“It is considered that west Rochford is a more suitable location given its proximity to the
train station, town centre and its relationship with areas of significant employment growth
potential at London Southend airport and its environs. Traffic flows from new development to
the east of Rochford would be predominantly through the centre of the town centre resulting

in significant congestion [our emphasis]” [see page 30 of the 2008 CS]
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39. No indication is given either as to what evidence has been considered or why the
housing options in East Rochford have only been considered in a comparative exercise
with West Rochford and not the other potential housing sites (including Green Belt sites)

identified in the 2008 CS.

40. A sustainability appraisal technical report was produced by Enfusion in November 2008
("the 2008 SA") on behalf of the Council. In relation to the identification of West
Rochford as the preferred housing site within the district, it is said that the: “actual
locations for growth proposed in Policy H2 and H3 are considered to be the most sustainable
options available” [paragraph 5.10]. However, no evidence or comparative analysis of
alternatives is to be found within the 2008 SA (or elsewhere) to support this conclusion’,
At no place does it undertake any consideration of alternative sites/strategies

notwithstanding the decision in the 2008 CS to prefer West Rochford.

The LDF Committee meeting on 9 February 2009

41. The Council’s Local Development Framework sub-committee ("the LDF Committee")
met to consider the emerging core strategy at its meeting on 9 February 2009. The 2008
SA was summarised in an officer's report to the LDF Committee which stated that: “The
[2008] SA assessed each of the preferred options against a number of sustainability criteria

including their cumulative effects.

42. There is, however, no comparative assessment of options in the 2008 SA. There is no

meaningful analysis of reasonable alternatives.

The LDF Committee meeting on 1 April 2009

'It is notable that the Claimant requested sight of such documentation of the Council in writing on six
occasions since December 2008 pursuant to the Freedom of Information Act 2000/Environmental Information
Regulation 2004.
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43. At a closed meeting of the LDF Committee on 1 April 2009, the Council resolved to

pursue the preferred options as identified in the 2008 SA. Again, despite requests, no
information has been provided to indicate that alternative sites were properly

considered at this meeting,.

The Core Strategy Submissions Document September 2009

44. The next draft of the core strategy was the Core Strategy Submissions Document

45.

September 2009 ("the 2009 CS") i.e. the version considered by the Inspector. A revised
draft of Policy H2 increased the allocation of housing within West Rochford to: (i) 450 for
the period to 2015; and (ii) 150 from 2015-21. The revised draft policy did not include any
forecasted allocation after the plan period. Therefore, the version considered by the

Inspector planned 600 units at West Rochford.

The 2009 CS was itself subject to a further Sustainability Appraisal Technical Report, as
prepared by Enfusion, which was issued in September 2009. Again, this document did
not include any specific appraisal or consideration of alternative sites. Therefore, prior
to June 2011 none of the SAs or SEAs undertook any material consideration of

alternative sites.

Claimant’s Planning Application

46.

47.

In September 2009 the Claimant submitted a planning application ("the Application") for
the residential development of the Claimant's site to provide 326 dwellings and related
infrastructure. It is material to note that neither the local education authority nor the

local highway authority objected to the Application.

Nevertheless, the Application was refused by the Council (acting by its Development
Committee) on 19 November 2009; the Claimant appealed; and that appeal was subject

to a public inquiry in April 2010.

1126207 23827650.115



48. In the course of the appeal process, the Claimant and the Council signed a Statement of
Common Ground ("SoCG") and Addendum Statement of Common Ground which
between them noted that they agreed that (amongst other things): (i) the highway
authority had no objection to the development of the Claimant's site on traffic or
congestion grounds; and (ii) any traffic increasc in the centre of Rochford would not

warrant refusal of the proposed development [paragraph 6.3.6 of the SoCG].

49. This latter acknowledgment by the Council confirmed that it no longer relied upon the
main concerns it had previously articulated as to constraints to development in the area
of East Rochford (per the previous (and at that stage, current) versions of the core

strategy).

50. The appeal in relation to the Claimant’s site was dismissed but that decision was
quashed by a consent order issued by the High Court on 20 April 2011. Consequently,
the appeal was remitted to the Secretary of State for redetermination but it was
subsequently withdrawn by the Claimant on 3 June 2011. A new planning application
(for the development of up to 251 dwellings on the Claimant's site) was submitted to the

Council on 23 December 2011.

The Inspector’s examination of the Core Strategy

51. By virtue of Section 20(5) of the 2004 Act the RCS was subject to independent

examination.

52. The RCS was submitted to the Secretary of State for independent examination on 15
January 2010. The Inspector held oral hearings into the 2009 CS on 11-21 May 2010, 7
September 2010 and 1-2 February 2011. During the currency of the EIP the Claimant
made a number of requests that it be suspended and that the 2009 CS be formally
withdrawn by the Council. Each of the Claimant's requests was refused by the

Inspector/the Council.
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53.

During the examination Councillor Mason (an elected Member of the Council) wrote to

the Inspector on 26 June 2010 stating that: “I have looked through the audit trail and I cannot

find a trail to the actual evidence that the Council have undertaken a comprehensive and detailed

(in planning terms) comparative assessment of the impact of the Core Strategy locations, in that
they are identified as areas for housing growth in terms of the impact on the green belt, the effect

on the landscape and highways” .

Meeting with the Council on 2 March 2011

54.

5.

On 2 March 2011 the Claimant’s appointed planning consultants (accompanied by a
representative of the Claimant's asset manager) attended a meeting with Councillors
Cutmore and Hudson (elected Members of the Council) and the Council's Head of
Planning. As recorded in a contemporaneous note of that meeting, Councillor Hudson
confirmed that the sustainability work undertaken by Enfusion (for the Council) to date
was a post site selection exercise and stated that its appointed consultants were asked to
verify Members' own findings and conclusions on those sites they wished to see

identified for development.

In this context, it is important to note that, by letter to the Council dated 11 May 2011, the

Inspector stated:

“If you decide to carry out further work on the SA you must bear in mind that it is an
integral part of the plan making process, which should be transparent and open to public
participation. It must not be undertaken as an exercise to justify a predetermined
strategy. You should therefore draw up a timetable for the further work which ensures
adequate opportunities both for public participation, and for the Council to consider, fully,
whether the additional evidence gathered gives rise to a need to propose changes to the

Plan. [our emphasis|”

Sustainability Appraisal Addendum June 2011
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56.

5%

58.

59.

In March 2011 an important judgment was given in relation to the consideration of
alternative sites as part of the SEA process of development plan documents (see Forest

Heath below).

The consistent position of the Council and its consultants was that the decision of the
High Court in Save Historic Newmarket Ltd v. Forest Heath District Council [2011] EWHC
606 represented some change in law and practice concerning the review of development
plans and the application of European Directive 2001/42/EC ("the SEA Directive”). For

example, we note the following references:

BZ.1. "In the light of the recent Forest Heath ruling, Enfusion advised the Council that it
would be prudent to undertake a review of the CS SA, ensuring compliance with the new

case law on SEA arising from this ruling [our emphasis].” [paragraph 1.3];

5752 The Council ‘commissioned Enfusion to undertake a compliance review of the SA
work undertaken...it also paid particular attention to the recent judgement [sic] [in Forest
Heath] that now provides case law with regard to assessment of alternatives in SEA" [2008

SA adoption statement Appendix 1, paragraph 1.1 and 1.3];

9.3, "‘During the examination into the soundness of the Rochford CS new case law in the
form of the Forest Heath case provided an additional interpretation of the EU SEA
Directive [our emphasis]’ [page 21 of the Core Strategy Sustainability Appraisal

Adoption Statement December 2011];

57 4. An addendum to the Core Strategy SA was produced in June 2011 following the
Forest Heath ruling which provided an additional interpretation on undertaking SEAs

[RCS, page 25, 5 bullet point].

For this reason, a SA Report Addendum was undertaken in May 2011 and was

published for consultation in June 2011 ("the SA Addendum").
In the SA Addendum it is stated that:

59.1. “in response to the findings of the Forest Heath case this addendum SA report
provides a summary of the alternatives considered throughout the production of the plan

setting out the reasons for selecting/rejecting those alternatives. It also includes
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60.

61.

consideration of more detailed housing locations (than previously appraised) [our

emphasis|" [paragraph 1.4];

S%Z. “This section of the SA report addendum provides a clear summary of the alternatives
considered throughout the SA process and the reasons for selecting/rejecting those

17

alternatives [our emphasis]” [paragraph 2.2];

S92 “The SAISEA of the Rochford LDF Core Strategy has been an iterative and ongoing
process with plan making since 2006. SA/SEA reports including the consideration of
alternatives have been prepared and nade available for public consultation at each stage

[our emphasis|” [paragraph 2.5];

59.4. “the recent publication (in February 2010) of the LDF Allocations DPD Discussion
and Consultation Document has also enabled a further consideration of the realistic
locations for development, as it incorporates the findings of the call for sites process and

SHLAA [our emphasis]” [paragraph 3.2].

Additionally the SA Addendum makes clear that it seeks to “further develop this appraisal,
considering the more detailed locations for development within individual top and second tier

settlements” [paragraph 3.2].

In relation to East Rochford (referred to in the document as location 3) it is said that “it
was not selected as it was not considered as sustainable a location as West Rochford. There
are greater environmental constraints to the east of Rochford including Natura 2000 and Ramsar
sites. Development to the east of Rochford has the potential to be affected by noise from London
Southend Airport, given its relationship to the existing runway. Whilst a small quantum of
development may be accommodated within this general location avoiding land subject to physical
constraints, such an approach is less likely to deliver community benefits, and would necessitate
the identification of additional land, diluting the concentration of development and thus reducing
the sustainability benefits of focussing development on larger sites. Location 3 is also unlikely to
aid the delivery of improvements to King Edmund School. Furthermore it would generate traffic
on local networks for non-local reasons ie. traffic to Southend would be likely to be directed
through the centre of Rochford, including through the Conservation Area [our emphasis]”

[page 10].
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62. The appendices to the SA Addendum then purportedly set out a specific sustainability

appraisal of both West and East Rochford.

Iceni letter of 24 June 2011

63. The Claimant's planning consultants provided a consultation response in relation to the
SA Addendum by letter dated 24 June 2011 to the Council. The letter emphasised that

the SA Addendum:

63.1. was an inadequate response (at this late stage) to matters which go to the

heart of the core strategy process, namely the housing and Green Belt strategy.

68.2. fails to clarify when or how or if the alternatives were considered and the

alternatives selection and rejection process occurred.

63.2.1. fails to consider the matters which had been agreed in the SoCG in relation to
the Claimant's planning appeal and whether this altered the judgement made in

the 2008 CS.

The Inspector’s Report to the Council

64. On 27 October 2011, the Inspector submitted her report to the Council.

65. In relation to the SA work carried out by the Council, the Inspector concluded that:

“It 1s alleged that the Council failed to carry out a comparative assessment of alternative broad
locations for growth against certain matters such as the relative contribution to the Green Belt.
However the SA is informed by a comprehensive scoping report and I find no reason to conclude
that any significant effects have not been taken into account. The SA addendum (July 2011)
provides a more detailed appraisal of the alternative locations considered, and was subject to
public consultation. I have taken into account criticisms that the Addendum was produced after
the submission draft plan, but sustainability appraisal is an iterative process. Overall there is no

compelling reason to question the integrity of the SA as a whole, and no convincing evidence to
3 QTILY 0 8
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dispute the conclusion of the SA that the chosen locations are the most sustainable, and therefore

the CS is sound in relation to this issue [paragraphs 31 and 32 of the Inspector's report]

The Council’s Adoption of the RCS

66.

On 13 December 2011, the Council formally adopted the RCS.

Section 4 — The law and policy relevant to Development Plans

67.

68.

69.

70.

Under the 2004 Act (as amended), the development plan for an administrative area (such
as that of the Council) consists of a Regional Strategy and the local development
framework (“LDF”) (which has a number of components such as a core strategy and arca
action plans). The LDF is required to be in general conformity with the RS by Section 24

of the 2004 Act.

The Government has indicated its wish to abolish RSs and is empowered to do so by
commencement order pursuant to the provisions of the Localism Act 2011, subject to the
outcome of a process of SEA as to the effects of such revocation (per the requirements of

the SEA Directive).

The 2004 Act sought to distinguish between different types of development plan
documents. Core strategies are intended to set out the authority’s general strategic
policies such as the broad location for development. They can also identify large scale

strategic allocations.

National policy guidance as encapsulated within PPS 12 emphasises that the purpose of
core strategies is to set out the “overall vision and strategic objectives for the area” (as
opposed to specific site allocations) [paragraph 4.1]. The guidance also states that “core
strategies may allocate strategic sites for development where they are considered central to the
achievement of the strategy” [paragraph 4.6] and “it may be preferable for the site area to be

delineated in outline rather than detailed terms, with site specific criteria set out to allow more
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precise definition through master planning using an area action plan or through an

supplementary planning document (SPD)”.

71. The production of development plan documents are guided by fundamental legal
principles as follows:-

7 lal ; Independent examination is required prior to adoption - Section 20(1) of the
2004 Act requires that every local planning authority submit every development
plan document to the Secretary of State for independent examination.

712 The core strategy is required to be sound - Section 20(5)(b) of the 2004 Act
deals with the question of soundness and states that one of the purposes of the
independent examination of a development plan document “is to determine
...whether it is sound”. The concept of soundness is not defined within the 2004 Act
or within the Regulations but further guidance is provided within PPS 12.
Paragraph 4.52 of PPS 12 provides that “To be sound a Core Strategy should be
JUSTIFIED, EFFECTIVE, and consistent WITH NATIONAL POLICY”.

713 The core strategy must be founded on a robust and credible evidential base
- In order to be justified in the terms of PPS 12, the core strategy must be founded on
a robust and credible evidence base [PPS 12 paragraph 4.52]. The core strategy needs
to be based on thorough evidence [PPS 12, paragraph 4.37]. As part of that process
the SA should perform a key role in providing a sound evidence base for the plan
and form an integrated part of the plan preparation process |paragraph 4.43] and

the SA should inform the evaluation of alternatives [paragraph 4.43].

72. The proposals within a core strategy must be subject to a SA - Section 19(5) of the 2004
Act requires a local planning authority to “carry out an appraisal of the sustainability of the
proposals in each development plan document” and to “prepare a report of the findings of the
appraisal”. This is known as a SA. In summary a SA must assess the economic, social and
environmental sustainability of the proposals in a draft development plan document
(including a draft core strategy) and consider those proposals against reasonable
alternatives [our emphasis]" [see PPS 12 paragraphs 4.38-4.43]. Consequently, where a

proposal is included in a proposed core strategy whether in detailed or outline terms the
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economic, social and environmental sustainability of the site, including a comparison

with reasonable alternatives must be addressed within the SA of the core strategy.

Section 5 - Legal submissions

73. The Claimant challenges the adoption of the RCS on two grounds, namely that:

4314 Ground 1 - The Council failed to comply with the legal requirements for SA
and SEA of proposals in the RCS in respect of the allocation of areas for future

housing development within the Housing Chapter; and
75,2, Ground 2 ~ The Inspector in carrying out the EIP failed to comply with the

legal requirements imposed upon her by both statute and natural justice. The

Defendant adopted and/or failed to rectify these errors.

Ground 1 —~ The Council failed to comply with the legal requirements for sustainability

appraisal and strategic environmental assessment of proposals in the RCS in respect of

the allocation of areas for future housing development within the Housing Chapter

Legal Principles

74. The relevant legal principles are set out in the SEA Directive, the 2004 Act and the
Regulations. Guidance on their application is contained within both EC Guidance and

UK guidance as set out below.
The SEA Directive

75. The requirement for SA of development plan documents is intended to meet the

requirements of the SEA Directive as transposed into domestic law by the
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77.

78.

79.

80.

81.

Environmental Assessment of Plans and Programmes Regulations 2004 ("the SEA
Regulations”). Preamble (2) to the SEA Directive affirms the importance of assessing the

likely environmental effects of plans and programmes.

The SEA Directive applies to any plans and programmes and their modifications. It is
trite law that a core strategy is one to which the SEA directive applies and therefore a SA

is required.

It is important to note that Article 1 sets out the objective of the SEA Directive, namely:
to provide for a high level of protection of the environment and to contribute to the
integration of environmental considerations into the preparation and adoption of

plans.

The SEA Directive states in Preamble (4) that “Environmental assessment is an important
tool for integrating environmental considerations into the preparation and adoption of certain
plans and programmes which are likely to have significant effects on the environment in the
member states because it ensures that such effects of implementing plans and programmes
are taken into account during their preparation and before their adoption (our
emphasis)”

’

Article 2 defines an “environmental assessment’ [it] shall mean the preparation of an
environmental report, the carrying out of consultations, the taking into account of the
environmental report and the results of the consultation in the decision making and the

provision of information on the decision in accordance with Articles 4 to 9 (our emphasis)”

Article 4(1) entitled “general obligations” requires the environmental assessment to be

carried out during the preparation of the plan and before its adoption.

Article 5 of the SEA Directive states:
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81.1.1. “[1] Where an EA is required under Article 3(1), an environmental report shall be
prepared in which the likely significant effects on the environment of implementing the
plan or programme, and reasonable alternatives taking into account the
objectives and geographical scope of the plan or programmes, are described,
evaluated and identified. The information to be given for this purpose is referred to in
Annex |

81.1.2. [2] The environmental report prepared pursuant to paragraph 1 shall include the
information that may reasonably be required taking into account current knowledge and
methods of assessment, the contents and level of detail in the plan or programme,
its stage in the decision making process and the extent to which matters are
more appropriately assessed at different levels in that process in order to avoid

duplication of the assessment ”

82. Article 6(1) deals with consultation. Article 6(2) states that “the public referred to in
paragraph 4 shall be given an early and effective opportunity within an appropriate time
frame to express their opinion on the draft plan or programme and the accompanying

environmental report before the adoption of the plan...”

83. Annex 1 of the SEA Directive sets out in detail what is required by way of information
and it includes the likely significant effects on the environment, the measures envisaged
to prevent, reduce and as fully as possible offset any significant adverse effects on the
environment of implementing the plan or programme and by item (h): "an outline of the
reasons for selecting the alternatives dealt with, and a description of how the assessment was
undertaken including any difficulties (such as technical difficulties (such as technical difficulties

or lack of know-how) encountered in compiling the required information."

84. As stated by the Director General of the Environmental Directorate of the Commission in

the foreword to the Commission’s Guidance to the SEA Directive? (“the SEA Guidance”)

2 Implementation of Directive 2001/42 on the Assessment of the effects of certain plans and programmes on the

environment
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85.

86.

the SEA process is designed to ensure sustainability enters consideration before site

specific allocations are made.
This is of critical importance.
A purposive approach is to be taken to the interpretation of the SEA Directive and the

SEA Regulations (see, for example, R (CALA Homes (South) Limited) v. SSCLG [2010]

EWHC 2866 (Admin) ("CALA No.1").

The SEA Regulations

87.

88.

89.

90.

In order to be lawful, the adoption of a core strategy must comply with the requirements

of the SEA Directive and the SEA Regulations.

This includes an appropriate consideration of:

88.1. the likely significant effects on the environment of implementing the plan or
programme [Regulation 12(2)(a)];

88.2. the likely significant effects of reasonable alternatives taking into account
the objectives and the geographical scope of the plan or programme [Regulation

12(2)(b)];

Also Regulation 12 sets out what the environmental report should contain as set out in

Schedule 2.

Paragraph 6 of Schedule 2 requires consideration of the “likely significant cffects on the
environment” and Paragraph 8 states “an outline of the reasons for selecting the alternatives
dealt with, and a description of how the assessment was undertaken including any difficulties
(such as technical deficiencies or lack of know how) encountered in compiling the required

information”
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91. Regulation 13(1) requires that every draft plan or programme for which an
environmental report must be made available for the purposes of consultation and
states that the period for consultation shall be such length as “will ensure that the
consultation bodies and the public consultees are given an effective opportunity to express their

opinion on the relevant documents”.

92. Regulation 12 was considered in Re Seaport Investments Lid Application for Judicial Review
[2008] Env LR 23 where Weatherup ] held that the Directive required parallel
consultation on the draft plan and environmental report:

92.1.1. “49. Once again the environmental report and the draft plan operate together and the
consultees consider cach in the light of the other. This must occur at a stage which is

sufficiently early to avoid in effect a settled outcome having been reached and

to enable the responses to be capable of influencing the final form. Further this

must be effective in that it does in the event actually influence the final form. While the
scheme of the Directive and the Regulations does not demand simultaneous publication
of the draft plan and the environmental report is clearly contemplates the
opportunity for concurrent consultation on both documents.

92.1.2. 50. It must be borne in mind that there should be parallel development of the plan and
the environmental aspects and that the stage has not been reached where elenients of the
plan may become sufficiently settled without being subjected to the appropriate

environmental examination ”

The SEA Guidance

93. The SEA Guidance (as published by the EC Commission) notes:

93.1. The directive plugs the gap by requiring the environmental effects of a broad

range of plans and programmes to be assessed, so that they may be taken into
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